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FOR 


Captain Joan PoLLok Reſpondent; 


AGAINST 3 
0 — 


Sir MicHAEL STUART of Blackhall, Bart. and 
William Cunningham of Craigends, Complainers. 


HE Reſpondent has fully ſtated what occurred to him 

for obviating the Grounds of this Complaint, and he 
has the Satisfaction of obſerving, that rhe Complainers, in 
their Memorial, have not attempted to impugn the Principles 
of Law, upon which his Anſwers are founded. They content 
themſelves with ſtating certain Conſequences which they ap- 
prehend will follow from the Reſpondent's Doctrine, and di- 
rect their whole Force to attack theſe Conſequences. 

But before entering upon this Branch of their Argument, 
they again ſtate the Caſe of Heirs Portioners, as ſimilar to the 
preſent Caſe ; and altho' they do not pretend that any Deci- 
ſion of this Court has occurred upon the Queſtion, whether 

| Heirs Portioners be entitled to be inrolled before their Proper- 
ty be divided, yer, they alledge, that in different Counties, 
where Men of great Knowledge of the Law directed the Pro- 
ceedings, ſuch Inrollment has been rejected, and not com- 
plained of, which * the general Senſe oh the Nation upon 


this Point. 
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The Reſpondent apprehends, that this is R Nm MW 


ever the Deciſion of a Meeting of Freeholders was quoted ro 
your Lordſhips, as an Authority for ſettling a Point of Law. 
It is not long ſince the Complainers Council impugned a Judg- 
ment of Parliament, as inſufficient to ſupport the Vote of the 
Town of Paiſley; and, before quoting and laying ſo much 
Streſs upon the Deciſions of the Meetings of Freeholders, 
they ought to have condeſcended upon the Caſes, and in what 
Counties ſuch Deciſions had been given, that your Lordſhips 
might judge how far they were ſufficient ro fix the Law upon 
this Point. 5 | | 1 
» The Reſpondent does with great Submiſſion apprehend, 
that where the King receives two Heirs Portioners as his Vaſ- 
fals in a Tenement of 1000 J. valued Rent, and grants Infeft- 
ment to each of them of the juſt and equal Half of the Tene- 
ment, each of them becomes a proper Vaſſal of the Crown in 
the half of the Tenement, and is entitled to vote under the 
Statute 1681. It is impoſſible to conceive any Reaſon or 
Rule in Law which ſhould make it neceſſary for them to divide 
their common Property, in order to entitle them to vote as 
| Freeholders. While they chuſe to poſſeſs pro indiviſo, the o- 
ther Freeholders can have no Title or Intereſt to force them to 
a Diviſion; and while they poſſeſs in that Manner, it is abſo- 
lately certain that each of them © ſtands publickly infeft in 
„Lands holding of the King, liable in public Burden for his 
«. Majeſty's Supplies for 500 J. of valued Rent,” and conſe- 
quently, is entitled to vote as a Freeholder, in Terms of the 
Statute 1681. Hg 
The firſt Conſequence which the Complainers are pleaſed 
to draw from the Reſpondents Doctrine is, that by the ſame 
Rule by which one can create a Vote by diſponing the one half 
of aTenement of 800/. of valued Rent, a Vote may likewiſebe cre- 
ated by diſponing the one half of a fourPoundLand of old Extent. 


But with great Submiſſion, the Conſequence from the one 
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(532) 
Caſe to the other does by no Means hold, becauſe by the Sta- 
tute of the 16th of the King, it is enacted, . That whereas Votes 
* have been unduly multiplied by ſplitting and dividing the 
“ Old Extent of Lands ſince the T 6th of September 1681, 


for Remedy whereof it is enacted, that no Diviſion of the 


* Old Extent, made ſince the aforeſaid 1 6th of September 1681, 
* or tobe made in Time coming, by Retour, or any other way, is, 
& or ſhall be ſuſtained as ſufficient Evidence of the Old Extent.” 
Now it is certain, and the Complainers admit, that a Charter 


and Infefrment of the equal half of a four Pound Land muſt. 


neceſſarily divide the Old Extent into equal Parts, and conſe- 

uently neither of them can vote upon the Old Extent which 
is thus ſplitted and divided betwixt them, poſterior to the x 6th 
of September 1681, becauſe the Statute expreſsly declares, 
« That no Diviſion of the Old Extent made ſince that Time 


« by Retour, or any other Way, ſhall be ſuſtained as ſufficient 


* Evidence of the Old Extent.” 

The Complainers are pleaſed to ſay that this is not a ſplitting 
or dividing of the Old Extent byRetours after the 1681: But the 
very Hypotheſis admits, that it is an abſolute ſplitting and di- 
viding of the Old Extent into two equal Parts; and although 


ſüuch ſplitting or Diviſion is not made by a new Retour poſteri- 


or to the 1681, yet it is made in another Way, which as cer- 
tainly creates a Diviſion of the Old Extent as a new Retour 


can do: For where a Charter and Infeftment is granted by 


the King, diſponing to any Perſon the equal Half of a four 
Pound Land of Old Extent, it as neceſſarily creates a Diviſion 


and ſplitting of the Old Extent into two equal Parts, as it 


does of the Lands themſelves, or of the valued Rent accord- 


ing to which they are liable in public Burden for his Majeſty's 
Supplies, and conſequently falls under the Prohibitory Clauſe 


of the Statute of the 16th of the King. 
Ihe plain Purpoſe and Intendmenr of that Statute was, 
to prevent the ſpliting and dividing the old Extent, in order 
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to multiply Votes, and * 1 adhered 
to this Unity of the Freehold Right founded upon Old Ex- 
tent, that where a Man diſpones away Part of his Freehold 
Lands, though of 20 J. or 40 J. Old Extent, he deſtroys 
his Frechold by ſuch Diſmembration, and neither can commu- 
nicate the Privilege of a Freehold Eſtate to the Diſponee for 
that Part of the Lands diſponed to him, nor retain that Pri- 
vilege in Reſpect of the Lands which remained with himſelf. 

This being the Caſe, it is impoſſible to maintain, that a 
Freeholder by Old Extent can ſplit and divide his Old Extent, 
by conveying the Half or any other proportional Part of his 
Lands pro indiviſo, becauſe ſuch ſplitting and Diviſion is direct- 
ly prohibited by the Statute, and declared abſolutely ineffectu- 
al for the Purpoſe of multiplying Votes upon the Old Extent. 
But on the other Hand, as the Statute of the 16th of the 
King enaQts no ſuch Prohibition with regard to the Diviſion 
of the valued Rent, conſequently the Parallel from the one 

Caſe to the other, does not apply; and therefore the Reſpond- 
ent being infeft by Charter and Infeftment from the Crown, 
in the juſt and equal Half of Lands of Over-Pollock, of the 
valued Rent of 1000 J. Scors, muſt be entitled to vote as a 
Freeholder in Terms of the Statute 1681; for if the Valua- 
tion of the whole Lands be 1000 J. the Valuation of the juſt. 
and equal Half of the Lands muſt neceſſarily be 500 I. and 
the Law prohibits no ſuch Diviſion of the valued Rent, in 
order to multiply Votes as it does in the Caſe of Old Extent. 

It was obſerved in the Anſwers, that many Freehold Eſtates 
conſiſt in Part of Lands poſſeſſed in Run dale, or in common 
Property, pro indiviſo; that theſe common Lands often make a 
confiderable Part of Freehold Eſtates; but it never was 
thought a good Objection againſt a F recholder, that Part of 
his Forty Shilling Land of Old Extent, or of his Lands va- 
lued at 400l. was not divided, but poſleſt Run-dale, or in com- 


mon Property with another Heritor. | 
The 
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The Complainers endeavour to obviate the Argument ariſ- 
ing from theſe Inſtances, by obſerving, that ſuch common 
Property ought to be conſidered only as an Acceſſory to the 
principal Lands, which, being a ſeparate and diſtin& Eſtate, 
muſt fall under a different Conſideration from the preſent Caſe, 
where no Part of the Eſtate is ſeparate or diſtinct Property, 
but the whole poſſeſſed pro indiviſo. 

But, with great Submiſſion, the Anſwers by no Means re- 
moves the Force of the Argument. Ir is well known, that 
before the Statute of King William, great Tracts of this Coun- 
try were poſſeſt in common Property, and the Share or Intereſt 
which the adjacent Heretors had in theſe Commons, often e- 
qualled, and ſome times exceeded the Value of their principal 
Lands; and many common Lands remain undivided at this 
Day, and make up a great Part of the Valuation of the Freehold 
Eſtare. Such common Property is neither a natural nor ne- 
ceſſary Acceſſory to the divided Property, and are often ſepa- 
rated from it. And therefore if confeſſedly it is no good Ob- 
jection againſt a Freeholder, that a Half, or Third, or Fourth 
Part of his Forty Shilling Land of OldExtent, or of his Lands 
valued at 400 J. conſiſt of common Property belonging to 
him pro indiviſo, with other Heretors, the Reſpondent can- 
not perceive how the Complainers can found their Objection 
_ againſt him in the preſent Caſe ; For the whole and all the 

Parts of a Freehold Eſtate muſt be of the like Quality and 
Nature, and if a Part may conſiſt of common Property, ſo 
may the whole, providing it amounts to 400 J. of valued 
Rent. f 
The Complainers further inſiſt, a there is an abſolute 
Neceſſity that the valued Rent of the Reſpondent's Half of 
the Lands be divided from his Brother Sir Robert's Half, by 
2 Decreet of Diviſion of the Commiſſioners of Supply; and 
he appeals to the Frequency of theſe Diviſions obtained by 
theLieges with 9 Pains and Expence, and hitherto thought 

B neceſſary | 


(66) 


neceſſary to aſcertain the Valuation of the Lands upon which 


2 Freehold is intended to be created. 

Bur it muſt occur to your Lordſhips, that the Practice of 
dividing cumulo Valuations before the Commiſſioners of Sup- 
ply, does not apply to the preſent Caſe. Such Diviſions are 
abſolutely neceſfary wherever particular Lands are given off 
becauſe it is impoſſible to aſcertain the valued Rent of par- 
ticular Lands without a Decreet of Diviſion by the Com- 
miſſioners of Supply; and it is in ſuch Caſes only, that a Di- 
viſion of the valued Rent is neceſſary, or indeed practicable : 


For if the whole Lands of Over-Pollot is valued in the Ceſs. 


books at 1000 J. it is impoſſible to ſuppoſe that the juſt and 
equal Half of thefe Lands, pro indiviſo, can be valued at ei- 
ther more or leſs than 500 J. and no Inſtance can be given of 


a Diviſion of valued Rent being ever proſecuted or decreed by 


the Commiſſioners in ſuch a Caſe. 

The Complainers conclude with what they are pleaſed to 
call the Opinion of the Legiſlature it ſelf in their Favours, up- 
on the above Points, in "he controverted Election of the 
County of Dumbarton in the Vear 1724, between the Hon. 
John Campbell of Mammore and Mr. Haldane of Gleneagles, 
where the Houſe of Commons came to certain Reſolutions 
upon the Merits of that Election, which the Complainers 
have quoted in their Memorial as applicable to the preſent 
Caſe. "NS 

The Reſpondent never before heard the Votes of that hono- 
Table Houſe upon the Merits of a particular Election quoted 
as an Act of the Legiſlature in this Court. The Statute of 
the 2d of the King enacts, That ſuch Votes ſhall be deemed 
% to be legal which have been fo declared by the laſt Deter- 
« mination of the Houſe of Commons; which laſt Determi- 
« nation, concerning any County, Shire, City, Burrow, 
« Cinque-port or Place, ſhall be final to all Intents and Pur- 
50 poſes whatſoever, any Uſage to the contrary notwithſtand- 

ing.“ 


« ing.” This Statute gives Authority to the laſt Determi- 
nation of the Houſe of Commons with reſpect to the particu- 
lar County, City, or Place, where ſuch contraverted Election 
occurred, bur it goes no further. 
2dly, The Cafe of the controverted Election of Dumbarton- 
ſhire, determined by the Houſe of Commons in the 1724, 
does not apply to the preſent Queſtion. The Caſe was, Na- 
pier of Kilmahew was Vaſſal to the Duke of Montroſe in the 
Ten Pound Land of K:lmahew. Upon the Duke's Reſignati- 
on, five different Charters, each, of one fifth of the Ten Pound 
Land of Kilmahew to five different Perſons, were expede, and upon 
thele Charters and Infeft ments the five Diſponers did all vote for 
Gleneagles. But the Houſe of Commons, with great Juſtice, 
and agreeable to the Principles of the feudal Law, as well as 
of the Conſtitution, determined, that the ſplitting a Superiori- 
ty in this Manner, in order to multiply Votes, was Contrary 
to Law. | 
And your Lordſhips have decided in the fame Manner ſo 
often as the like Queſtion has occurred ; particularly, in the 
noted Caſe betwixt Sir John Maxwell and Alexander M*Mil- 
lan, 24th June 1740. But theſe Deciſions do not apply to 
the preſent Caſe, where the Charter and Infefrment granted 
by the Crown to this Reſpondent, was not of a Superiority, 
but of the juſt and equal Half of Property Lands belonging 
to Sir Robert Pollock the Reſigner, and the Inrolment was nor 
upon the old Extent, but upon the valued Rent of the Half 


of the Lands ſo conveyed to the 1 
THO. MILLER. 
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